I.   'Good Faith in Attempting Rapid-Abatement

The haulageway was immediately barricaded and posted in order to abate
the violation (Tr. 72). Accordingly, I conclude that the Respondent demon-
strated good faith in attempting rapid abatement of the .violation.

J.     Size of the Operator's Business

The Respondent is a wholly owned subsidiary of American Aggregates
Corporation (Tr.  9;   Respondent's Posthearing Memorandum,   p.   2).     The  record
contains no evidence as to whether American Aggregates  Corporation owns or
controls mining operations other  than the Respondent,   or,   if so,   the  size
of those mining operations.

No evidence was presented as to  the aggregate  size of all mining  opera-
tions owned or controlled by the Respondent.     The only evidence contained in
the record relates to  the  size of the Respondent's Harrison Pit and Plant.
The parties stipulated that the size of t-he Harrison Pit and Plant in 1977
and 1978 was Crated at 19,518 man-hours  per year  (Tr.   26-29).     The  evidence
presented reveals that the Harrison Pit and Plant sold approximately 350,000
to 400,000 tons of material in 1978 .(Tr.   52).

K.    History of Previous Violations

The parties stipulated that no inspections had  been conducted at,  or

citations issued at,  the Harrison Pit and Plant  prior  to  the April 25,  1978,

accident (Tr.  8).    The record contains no other  evidence as relates to  the
history of previous violations.

Accordingly,  it is found that  the Respondent has no  history of previous
violations cognizable in this proceeding.

L.    Effect of a Civil Penalty on the Operator's Ability to Continue
in Business

No  evidence was presented establishing  that  the assessment of a civil
penalty in this case will adversely affect  the Respondent's ability to  remain
in business.     In Hall Goal Company,   1 IBMA 175,  79. I.D.   668,   1971-1973 CCH
OSH.   par.   15,380  (1972),   the Commission's predecessor,   the Interior Board of
Mine Operations Appeals,  held that evidence relating  to whether a  penalty will
affect the ability of the operator to  remain in business  is within the oper-
ator's control, and therefore,  there is a presumption that the operator will
not be so affected.     I find,   therefore,   that a civil penalty otherwise  prop-
erly assessed in this proceeding will not impair the Respondent's ability to
continue in business.

VI.     Conclusions of Law                                  i

1.    The Administrative Law Judge has  jurisdiction over  the subject matter
of,  and the parties to,  this proceeding.e on the  property prior  to April 25,   1978,   I find that the Respondent
